Roman Precursors of Modern Human Rights
Doctrine: Cicero and Tertullian

By Bruce W. Frier”

Abstract — The modern theory of Human Rights, as developed
especially since 1948 by the United Nations in the Universal
Declaration of Human Rights and its successors, treats Human
Rights as derived from an inherent Human Dignity. Two Roman
sources have been held to anticipate both of these ideas: Cicero, De
Officiis 1.105-107, for the concept of Human Dignity; and
Tertullian, Ad Scapulam 2.2, for a resulting Human Right to
freedom of religion. This paper discusses the extent to which these
sources do in fact represent precursors. I suggest that, although the
evidence is admittedly less than robust, both the modern con-
ceptions may well have originated in the philosophy of the Middle
Stoa (ca. 150-50 BCE). My conclusion discusses the more general
problem of how important ethical ideas such as these originate and
come to inform moral discourse.

The first part of this paper provides a brief, rather simplified
account of the intellectual structure of modern International
Human Rights theory as it emerged during and after the United
Nations adoption of the Universal Declaration of Human Rights in
1948.! The entire intellectual substructure of Human Rights
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remains controversial, but I present what I will term the Prevailing
View in the scholarly literature on the subject. The Prevailing View
hinges on its two important components: an extensive list of
Human Rights to which all human beings are believed to be
entitled (a list that has been considerably lengthened by sub-
sequent international instruments); and the concept of Human
Dignity as being, in some sense, the foundation of these Human
Rights and the justification for their promulgation.

In the next two parts, I look at two short passages of Latin
literature, one from the late Republican statesman Cicero (106—43
BCE) and the other from the early Christian polemicist Tertullian
(fl. 190-220 CE). These two passages have often been thought (as I
believe, correctly) to anticipate both the major components of the
Prevailing View. The passages, I should stress at the outset, also
constitute striking departures from otherwise habitual ancient
thought, which, as a rule, never coherently recognizes and deals
with the subject of Human Rights. It is accordingly possible that
they (one or both) represent only casual thoughts — we might
almost call them “accidental breakthroughs” — which their respec-
tive authors did not fully develop, perhaps because the ideas
seemed strange even to them. This possibility cannot be conclu-
sively ruled out for either passage.

Nonetheless, I believe that the two passages should be taken
more seriously. On the basis of their wording and intellectual
framework, I will argue that, if they are considered together, both
passages (although evidently unconnected) convey elements of an
intelligible and even potentially “modern” pattern of thought that
the evidence suggests may have originated in the Late Hellenistic
(or Middle) Stoa. As such, the passages are important for what they
might be held to say about possible ancient thinking on Human
Rights, an importance that may perhaps also be indicated by their
considerable resonance in later writers. This evidence, although to
be sure not robust, is at the very least suggestive.

My conclusion deals with a persistent problem in intellectual
history: how to think about the emergence of important concepts
especially in the realm of general morality.

Binder, et al., eds., Elgar Encyclopedia of Human Rights, 2 (Cheltenham
2022), 430-39.
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I. The prevailing modern view: Human Dignity
as the basis for Human Rights

On December 10, 1948, the recently constituted United Nations
General Assembly unanimously approved the Universal Declar-
ation of Human Rights, a list of 30 basic rights that all persons in
the world can claim. In its preamble, the Universal Declaration
outlines the theory that underlies it: ‘Whereas recognition of the
inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice,
and peace in the world, . . . .” Article 1 picks up this framework: “All
human beings are born free and equal in dignity and rights. They
are endowed with reason and conscience and should act towards
one another in a spirit of brotherhood.”

Important here is the forceful juxtaposition of “the equal and
inalienable rights” of all humans with their “inherent dignity,” a
phrase which, in this context, can only serve as an intellectual basis
for the list of human rights. However, the juxtaposition is left
unexplained in the text. Two subsequent International Covenants
from 1976,° after repeating the formulation in the Universal
Declaration, spell out the relationship in slightly more detail:
“[TThese rights derive from the inherent dignity of the human
person ... .” But the two Covenants do not further elucidate exactly
how the derivation is thought to have occurred. The phrase
“Human Dignity” or its variants also recur commonly in sub-
sequent Human Rights declarations as well, including, in some

2 See A. Bisset, ed., International Human Rights Documents, 13th ed.
(Oxford 2023), 10. (The Declaration, although originally a non-binding
statement of principles of rights, became enforceable as International Law
through the 1968 Proclamation of Tehran (Bisset, 480-82) and by virtue of
its being enshrined in other legally binding instruments and being adopted
by many States as binding national legislation; see H. Hannum, “The Status
of the Universal Declaration of Human Rights in National and Inter-
national Law,” Georgia J. Int’l & and Comp. L., 25 (1995/1996), 287-397.)
Alison Bisset’s collection picks up most documents relevant to the general
subject. UNESCO has dealt separately with human rights in connection
with the ethics of medical and biological research; see esp. UNESCO,
“Universal Declaration on Bioethics and Human Rights” (Oct. 19, 2005), an
intricate subject I will not deal with here.

3 Bisset (note 2), 33-45, at 33 (International Covenant on Civil and
Political Rights), and 49-56, at 49 (International Covenant on Economic,
Social and Cultural Rights). Slightly more expansive is the preamble to the
1993 Vienna Declaration and Programme of Action: “[A]ll human rights
derive from the dignity and worth inherent in the human person . ...” (Id.,
492). A good brief summary of current mainstream thinking is in J. R. May
and Erin Daly, Advanced Introduction to Human Dignity and Law
(Cheltenham 2020).
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instances, constitutional or legislative declarations by nations or
regions.*

What is Human Dignity? In one standard definition, it denotes
“a kind of basic worth or status that purportedly belongs to all
persons equally, and which grounds fundamental moral or political
duties or rights. In this sense, many believe that dignity is a
defining ideal of the contemporary world, especially in western
society.” Over the past 75 years much ink has been spilled, both by
human rights experts and by philosophers, in trying to define
Human Dignity, isolating its relationship to the list of international
Human Rights, determining whether a better intellectual basis can
be found for the list, and even questioning how and in what sense
Human Dignity itself and the resulting Human Rights can be said
to exist independently of positive law.® There appears to be little
likelihood of consensus on resolving such debates,” but by and large
what I will call the Prevailing View appears to have survived, at
any rate certainly in practice, as the best available basis for
enforcing claims of Human Rights.

It may help to lay out explicitly the salient features of the
Prevailing View.® In the first place, the theory applies only to
human beings,? and further, most commonly, only to human beings

4 See R. Brownsword, “Human Dignity from a Legal Perspective,” in

M. Duwell, et al., eds., The Cambridge Handbook of Human Dignity (Cam-
bridge 2014), 1-8.

5 R. Debes, “Dignity,” in E. N. Zalta and U. Nodelman, eds., The Stan-
ford Encyclopedia of Philosophy (Feb. 18, 2023) (online).

See especially the essays in R. Cruft, et al., eds., Philosophical
Foundations of Human Rights (Oxford 2015), and C. McCrudden, ed.,
Understanding Human Dignity (Oxford 2013).

" The debate is summarized in J. Nickel and A. Etinson, “Human
Rights,” in E. N. Zalta and U. Nodelman, eds., The Stanford Encyclopedia
of Philosophy (May 31, 2024) (online); see esp. C. R. Beitz, The Idea of Hu-
man Rights (Oxford 2009) and J. Griffin, On Human Rights (Oxford 2008).
See also A. Etinson, ed., Human Rights: Moral or Political? (Oxford 2018).

8 In what follows, I broadly follow the schema set out in Brownsword
(note 4), 3. See also P. Tiedemann, Philosophical Foundation of Human
Rights, 2nd ed. (New York 2023), 23-140, arguing that Human Dignity
provides a solid basis for articulating Human Rights, unlike competing
theories (utilitarianism, Aristotelian ethics, or social contractarianism). As
Benjamin Stroumann points out to me, Cicero, at Off. 3.28, tentatively
develops a theory of humanity as a contractual partnership (societas) that
might serve as a basis for imposing reciprocal rights and duties between
people.

9 On human uniqueness, see, e.g., G. Kateb, Human Dignity (Cam-
bridge, MA 2011), 113-73.
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as individuals (not as groups or collectives).!?

Second, humans are regarded as equals in their dignity,
irrespective both of their personal inability to exercise their rights
themselves (e.g., infants or the cognitively disabled), and also of
their other politically, socially, or economically defined attributes
(their civic position, class, age, sex, disabilities, and so on).

Third, Human Dignity is regarded and treated as inherent,
vested in humans solely by virtue of their being living humans,
with no further requirement. In this sense, Human Dignity is
treated as axiomatic, whether or not it can also be justified through
argument or empirical observation. Nor does inherence result from
any form of supernatural creation or a specific endowment by
“Nature or ... Nature’s God”; the framers of the Universal De-
claration quite deliberately eschewed all such language, obviously
in the hope of achieving broad multi-cultural approval.l! In this
respect, the axiom of Human Dignity can be described as “natur-
alistic” since it relies on an assertion about human nature;'? it does
not stem from or depend upon “any other external causes, like acts
of government, courts, legislatures, or international assemblies.”?

10 My colleague Steven Ratner alerted me to exceptions; e.g., the 1981
African Charter on Human Rights and People’s Rights in Bisset (note 2),
422-31. An example is its Article 19, beginning: “All peoples shall be equal;
they shall enjoy the same respect and shall have the same rights....”
Against such extensions, see Tiedemann (note 8), 324—28.

11 See J. Morsink, The Universal Declaration of Human Rights: Ori-
gins, Drafting and Intent (Philadelphia 1999), 284-96 (quotation at 290).

2 See S. Mazurkiewicz, Grounding Human Rights in Human Nature
(New York 2023).

13 Morsink (note 11), 290. On the concept of inherence, see the essays
in A. J. L. Menuge and B. W. Bussey, eds., The Inherence of Human Dignity:
Foundations of Human Dignity, 1 (London 2021). That is to say, this concept
of Human Dignity is ontological (as in Natural Law), rather than ethical (as
in Kant) or theological (as in Catholic thinking); see A. Autiero, “Human
Dignity in an Ethical Sense: Basic Considerations,” Interdisciplinary Jour-
nal for Religion and Transformation in Contempary Society, 6 (2020), 9-21;
also S. Riley and G. Bos, “Human Dignity,” in Internet Encyclopedia of
Philosophy (accessed July 1, 2024). The modern concept owes much, to be
sure, to both of these alternative traditions. See, for instance, the essays in
Parts I and III of M. Duwell, et al., eds., The Cambridge Handbook of
Human Dignity (Cambridge 2014), and also O. Sensen, Kant on Human
Dignity (De Gruyter 2011), and E. Weber-Guskar, Wiirde als Haltung: Eine
philosophische Untersuchung zum Begriff der Menschenwiirde (Miinster
2016). There are general surveys in H. Baker, The Image of Man: A Study
of the Idea of Human Dignity in Classical Antiquity, the Middle Ages, and
the Renaissance (Gloucester, MA 1947/1961), and M. R. Ishay, The History
of Human Rights: From Ancient Times to the Globalization Era (Berkeley
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Fourth, Human Dignity, like the Human Rights that then come
to be associated with it, is inalienable. It cannot be removed or
abbreviated either by voluntary agreement (through contract or the
like), or by private coercion, or through a governmental action such
as a judicial judgment or executive order.

Fifth, specific Human Rights have been and continue to be
enumerated with the stated goal of protecting the core of Human
Dignity. In principle, at least, the original articulation, develop-
ment, and execution of these rights always looks toward what it is
that the preservation of individual Human Dignity requires.
“Examples of human rights are the right to freedom of religion, the
right to a fair trial when charged with a crime, the right not to be
tortured, and the right to education.”*

Sixth, these Human Rights are held to establish what are
essentially moral claims (and now, frequently, legal claims as well)
that their bearers possess irrespective of their immediate enforce-
ability. Such claims are available both against other persons and
against legal persons such as, in particular, the government.!®
Because of and through their existence, these claims impose
corresponding moral (and, often, legal) duties on all relevant able
persons and human entities.

So far the theory: compact, coherent, and, it might seem,
intuitively appealing. However, each of these elements of the
Prevailing View is open to, and has occasioned, vigorous academic
criticism.'® The theory’s overt “speciesism” (privileging humans

2008). However, the present essay focuses on the period prior to the
emergence of this later thinking. The concept of inherent moral cognition is
well treated in J. Mikhail, Elements of Moral Cognition: Rawls’ Linguistic
Analogy and the Cognitive Science of Moral and Legal Judgment
(Cambridge 2011), developing a Rawlsian argument.

4 Nickel and Etinson (note 7).

1> The extent to which Human Rights can be effectively asserted
against private persons and non-governmental entities (such as corpora-
tions) remains contested, however. See, e.g., 1. Ziemele, “Human Rights
Violations by Private Persons and Entities: The Case-Law of International
Human Rights Courts and Monitoring Bodies,” Working Papers of the
Academy of European Law, European University Institute, 2009/08, PRIV-
WAR Project.

16 Marcus Diiwell catalogues and discusses the main stress points in
the Prevailing View: M. Diiwell, “Human Dignity: Concepts, Discussions,
Philosophical Perspectives,” in M. Diwell, et al., eds., The Cambridge
Handbook of Human Dignity (Cambridge 2014), 27-42. They are: 1) the
relationship between Human Dignity and Human Rights; 2) the relation-
ship between a moral and legal interpretation of Human Dignity; 3) the
problem of who has dignity (herein of, e.g., the problems of abortion and
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above all other animate beings) may give one pause, for instance,’
and likewise the apparently authoritative influence of conspicuous
Western values such as individualism.'® It is likewise hard to deny
that the modern enunciation of Human Rights often presupposes a
relatively high level of social, political, and economic development,
as when the 1966 International Covenant on Economic, Social and
Cultural Rights posits “the right of everyone to social security,
including social insurance” (Article 9), or “the right of everyone to
an adequate standard of living for himself and his family, including
adequate food, clothing and housing, and to continuous improve-
ment of living conditions” (Article 11.1).*

For present purposes, nonetheless, I will largely ignore dis-
senting or doubting voices. Still, I think it germane to pause on
perhaps the most troubling part of the Prevailing View: the nature
of the undefined “inherent dignity” of humans. Some critics have

euthanasia); 4) the normative content of Human Dignity; and 5) the
necessary presuppositions for a commitment to Human Dignity. F. M.
Kamm, Rights and Their Limits: In Theory, Cases, and Pandemics (New
York 2022), now discusses many higher-level philosophical problems associ-
ated with the concept of Human Rights; e.g., do future generations have
rights (14-16)? See also esp. Riley and Bos (note 13).

I See the classic article by Bonnie Steinbock, “Speciesism and the
Idea of Equality,” Philosophy, 53 (1978), 247-56; also the essays in M.
Challenger, ed., Animal Dignity: Philosophical Reflections on Non-Human
Existence (London 2023). Many commentators have expressed concern
about the potential trivialization of Human Rights if the concept is extended
beyond humans or to an excessive number and variety of claims. For a
general discussion of this problem: J. T. Theilen, “The Inflation of Human
Rights: A Deconstruction,” in Leiden J. Int’l L., 34 (2021), 831-54.

18 See, for instance, the essays in B. de Sousa Santos and B. Sena
Martins, eds., The Pluriverse of Human Rights (Abingdon 2021); M.
Ignatieff, Human Rights as Politics and Idolatry (Princeton 2003); P. Alston
and F. Megret, eds., The United Nations and Human Rights: A Critical
Appraisal, 2nd ed. (Oxford 2014). Still more critical: C. Sampson, The Colo-
nialism of Human Rights: Ongoing Hypocrisies of Western Liberalism
(Cambridge 2020). Nonetheless, the Prevailing View’s concept of dignity
has found a legal and cultural home even in areas of the world, such as
South and Southeast Asia, that had once seemed resistant: J. C.-S. Hsu,
ed., Human Dignity in Asia: Dialogue Between Law and Culture (Cam-
bridge 2022). On the more troubling case of Africa, see B. Ibhawoh, Human
Rights in Africa (Cambridge 2018). But see in general S. L. B. Jensen, The
Making of International Human Rights: The 1960s, Decolonization, and the
Reconstruction of Global Values (Cambridge 2016).

19 Admittedly, the text contains reservations, e.g., that these rights be
implemented “to the maximum of [each State’s] available resources” (Article
2.1); one could drive a truck through such reservations.
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regarded “dignity” as “squishy” or “hopelessly vague.”? Arthur
Schopenhauer famously described Kantian dignity (Wiirde) as “the
shibboleth of all the perplexed and empty-headed moralists who
concealed behind that imposing expression their lack of any real
basis of morals, or, at any rate, of one that had any meaning.”!
Such caution may be understandable or even justified in the face of
the concept’s axiomatic character. As the philosopher Remy Debes
remarks, with more than a trace of resignation,

So, what exactly is dignity? Do its different connotations
hang together in any principled way? Does dignity understood
as “universal human worth,” for example, have any meaningful
connection to “social rank” or “personal integrity”? Is dignity
primarily a moral concept or a political and legal one? Even
assuming we can make sense of its different meanings, what
does dignity demand of us? What does it mean to recognize or
respect it? Does it ground rights? If so, which ones? And where
does the idea of dignity come from? What, in other words, is its
history??2

20 So, for instance, R. Macklin, “Dignity is a Useless Concept,” British
Medical Journal, 327 (2003), 1419-20: “In the absence of criteria that can
enable us to know just when dignity is violated, the concept remains hope-
lessly vague”; and S. Pinker, “The Stupidity of Dignity,” New Republic (28
May 2008): “. . . a squishy, subjective notion, hardly up to the heavyweight
moral demands assigned to it.” (Both are writing of the concept as it relates
to Bioethics.) M. Bagaric and J. Allan, “The Vacuous Concept of Dignity,”
Journal of Human Rights, 5 (2006), 260: “The concept of dignity . .. is so
elusive as to be virtually meaningless.” J. Waldron, “Is Dignity the Founda-
tion of Human Rights,” in R. Cruft, et al., eds., Philosophical Foundations
of Human Rights (Oxford 2015), 117-37, has a more measured general
critique. In the same volume, see, more generally, R. Cruft, et al., “The
Philosophical Foundation of Human Rights: An Overview,” 1-41; and J.
Tasioulas, “On the Foundations of Human Rights,” 45-70; also C.
McCrudden, “In Pursuit of Human Dignity: An Introduction to Current
Debates,” in C. McCrudden, ed., Understanding Human Dignity (Oxford
2013). Perhaps the best answer to extreme skepticism can be found in John
Rawls, Political Liberalism, 2nd ed. (New York 2005) and Law of Peoples
(Cambridge, MA 1999). — Similar doubt attends the concept of Human
Rights itself; see G. Ulrich, “Human Rights Scepticism,” in C. Binder, et al.,
eds., Elgar Encyclopedia of Human Rights, 2 (Cheltenham 2022), 478-83.

21 A. Schopenhauer, The Basis of Morality, trans. Arthur Brodrick
Bullock (1903; reissued Indianapolis 2019), 100; on which, see Debes, (note
5), section 4 (“Skeptical Worries”).

22 Debes (note 5); compare Riley and Bos (note 13). Helpful in clarify-
ing this discussion are M. Rosen, Dignity: Its History and Meaning (Cam-
bridge, MA 2012), and McCrudden (note 1). Brownsword (note 4), 8-13,
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For the foreseeable future, there will be no end of contro-
versies. Sufficient for present purposes, however, is a familiar
definition of Human Dignity somewhat along these lines: the
fundamental moral worth or status belonging to all persons
equally; the right of persons to be valued and respected for their
own sake, and to be treated ethically, regardless of their
nationality, ethnic group, or other conventional or morally less
weighty features.??

In this line, human dignity should be seen as an expression
that signifies a status which other human beings and political
institutions have to respect. This respect can be interpreted
primarily in a sense of moral obligations or — as happened in
the twentieth century — in the sense of individual rights that
can be legally enforced. And since this respect is of immanent
importance from a moral point of view, it can be seen as a
reason to understand the entire legal and political state and
international order as based on respect for the dignity and
rights of each individual human being. This concept of “human
dignity” . . .is universal: it signifies a status that cannot be lost,
and thus may provide a foundation of rights.?

To take just one example of how human dignity works as a
principle, Article 5 of the Universal Declaration states that: “No one
shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment.” This proposition has been thought to

isolates another important strain of controversy that is especially important
in the legal context, between a “liberal” (extensive) understanding of Hu-
man Rights, and a “conservative” (restrictive) interpretation of them.

% Adapted from R. Debes, ed., Dignity: A History (Oxford 2017), 1, and
P. Gilabert, Human Dignity and Human Rights (Oxford 2019), 1, who then
observes: “By understanding human dignity, we can explain the content
and force of human rights as the urgent ethical and political project that
puts humanity first.” See also C. Bird, Human Dignity and Political
Criticism (Cambridge 2021), 222.

24 Diiwell (note 16), 27. It may seem tempting, therefore, to fold
Human Dignity and Rights into broader concepts of Social Justice; see, e.g.,
P. Gilabert, Human Dignity and Social Justice (Oxford 2023), and Bird
(note 23); see also B. Scharffs and E. Ochab, Dignity and International
Human Rights Law: An Introduction to the Punta del Este Declaration on
Human Dignity for Everyone Everywhere (Abingdon 2021). But that view
should be resisted, since individual Human Rights may not infrequently
obstruct policy measures that could otherwise be justified through broader
societal considerations. See generally J. M. A. Linhares and M. Atienza,
eds., Human Dignity and the Autonomy of Law (New York 2022), with
articles discussing aspects of this problem.
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flow almost automatically from the axiom of Human Dignity.?

In the immediate aftermath of World War II and the horrific
events attending and surrounding it, the drafters of the Universal
Declaration of Human Rights, although certainly conscious of
preceding traditions, sought to inaugurate a new and more vigor-
ous era. Their choice of the word “dignity,” despite acknowledged
precedent in philosophy, religion, and law, drew and has drawn a
good deal of its current meaning from the concurrent or ensuing
ascription of specific rights. These Human Rights could be thought
to define what it is today for a human to have “dignity”; and, in
turn, as the list of rights has grown, this attributed “dignity” has
come to serve as a general organizing principle — a recursive
process, familiar to lawyers,?® that has gradually established inter-
national Human Rights as a powerful contemporary institution, no
matter the observable extent to which the world and its sundry
nations still fall far short of fully implementing them .2’

Indeed, as Christopher McCrudden has observed, in the last
analysis it is also perhaps the very vagueness and malleability of
the concept “Human Dignity” that has been a source of its
rhetorical and ultimately its judicial strength, since, despite
differences in nuance, all modern societies not only appear to have
at least broadly corresponding societal norms, but on frequent
occasions to have felt themselves compelled or at least powerfully
stimulated to apply them.28

% See also the 1984 United Nations Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (in Bisset
(note 2), 75-84), the preamble of which states that: “the equal and inalien-
able rights of all members of the human family . . . derive from the inherent
dignity of human persons” (75). However, even this seemingly easy example
can be quite difficult in practice; see Kamm (note 16), 276-304; M. Neuhaus,
Ist Rettungsfolter elaubt?: Die Diskussion iiber die Legitimitdt von Folter als
letztes Mittel in Notsituationen (Leiden 2023).

% See, e.g., G. C. Christie, “Vagueness and Legal Language,” Minne-
sota L. Rev., 48 (1964), 885-911. Compare, for instance, phrases like “equal
protection” and “due process.”

27 1 will not deal with contemporary Human Rights and their
enforcement; but for a full recent treatment see C. W. Chen and A. D.
Renteln, International Human Rights: A Survey, new ed. (Cambridge 2022).

2 C. McCrudden, “Human Dignity and Judicial Interpretation of
Human Rights,” European J. of Int’l Law, 19 (2008), 674: “The absence of a
consensus substantive meaning of the concept [of dignity] beyond that
minimum core has not, it seems, prevented it being used to enable a much
looser co-ordination of human rights adjudication to take place, with
significant room for disagreement and divergence over specific practical
applications. Rather than providing substantive meaning, a significant use
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In sum, the interrelationship of inherent Human Dignity with
Human Rights is not an easy one, but probably the best that we can
now do. However this may be, it is the very early and extremely
tentative Roman contributions to formulating the Prevailing View
that I am seeking to investigate in the remainder of this paper.
That is to say, I am examining a handful of important and unusual
ancient Roman sources in their relation to the Prevailing View,
while for the most part ignoring both the critically important
intervening intellectual and institutional history and the many
other possible modern approaches.

II. Cicero and Human Dignity

As is well known, our word dignity derives from Latin dignitas,
which, with some distinctions in nuance depending on context,
meant one’s esteem and self-esteem particularly in relation to one’s
social and political surroundings. Thus, it involves an interaction
between a person’s self-perception and sensitivity to his or her
setting, and how community members perceive and respect that
person®® — in essence, a Janus-like concept with both internal and
external aspects.®® In a society as starkly socially stratified as
Rome’s was, one’s dignitas was a powerful concept that, when
assailed, could sometimes motivate extreme reactions. For in-
stance, Julius Caesar claims that he crossed the Rubicon and began
a Civil War because he felt his political opponents had impugned

is institutional: providing a language in which judges can appear to justify
how they deal with issues such as the weight of rights, the domestication
and contextualization of rights, and the generation of new or more extensive
rights.” See also the essays in E. A. Kolodziej, ed., A Force Profonde: The
Power, Politics and Promise of Human Rights (Philadelphia 2003).

2 See, for instance, C. Bur, La Citoyenneté dégradée: Une histoire de
Uinfamie @ Rome (312 av. J.-C. - 96 apr. J.-C.) (Rome 2018), 272.

30 This “internal” dignitas is still a strongly social concept: an
individual’s self-assessment of his or her own place in the world and what
it entails by way of appropriate respect and treatment from others.
However, starting with Aristotle, Greek philosophers already pursued a
more sophisticated view: J. Milbank, “Dignity Rather Than Rights,” in C.
McCrudden, ed., Understanding Human Dignity (Oxford 2013), 191-98.
Still, the current scholarly discussion of internal vs. external dignity is
distinguishable since it arises out of the modern concept of dignity. — As for
“external” dignitas, it can be argued, as is suggested in K. Bayertz, “Human
Dignity: Philosophical Origin and Scientific Erosion of an Idea,” in K.
Bayertz, ed., Sanctity of Life and Human Dignity (Dordrecht 1996), 73-90,
that “respect for the dignity of others” survives from the ancient under-
standing of dignitas and deeply informs the modern concept of Human
Dignity; see also J. G. Hernandez, “Human Value, Dignity, and the
Presence of Others,” HEC Forum, 27 (2015), 249-63.
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his dignitas.®' In his earliest work (De Inventione 2.166), Cicero
defines dignitas as “a person’s moral authority arising from his way
of life, his office, and his sense of his proper place.”?

This meaning of dignitas is also widely found in legal sources.
For example, the late Classical jurist Callistratus observes: “Repu-
tation (existimatio) is a position of unimpaired social standing
(dignitatis inlaesae status) that is upheld by laws and by customs,
but which, because of our misconduct, is either diminished or taken
away under the authority of laws.”*® Modern attempts to link legal
holdings of the Roman jurists to the modern idea of Human Dignity
or Human Rights are unpersuasive, although, to be sure, the
jurists’ persistence in understanding social interactions through
the lens of rights and duties may have had an indirect but more
profound influence.?*

31 Caes. Civ. 1.7; compare Cic. Aft. 7.11.1. See esp. M. T. Griffin,
“Dignity in Roman and Stoic Thought,” in R. Debes, ed., Dignity: A History
(Oxford 2017), 47-66 (50: “Dignitas is an attribute signifying a certain
standing or rank in the community . . .. It includes the idea of worthiness
and the respect inspired by that worthiness. . . . Dignitas is inherently
comparative.”; V. Poschl, Der Begriff der Wiirde im antiken Rom und spdter
(Heidelberg 1989). This meaning of “dignity” still survives, of course. On the
roughly equivalent classical Greek concept axioma (of persons, normally
“reputation” or “rank”), see P. Rankine, “Dignity in Homer and Classical
Greece,” in R. Debes, ed., Dignity: A History (Oxford 2017), 19-45.

32 Dignitas est alicuius honesta et cultu et honore et verecundia digna
auctoritas. Accordingly, as Cic. Inv. 2.160, contends, “Justice is a frame of
mind bestowing on each person his own dignitas while preserving the
common interest” (Iustitia est habitus animi communi utilitate conservata
suam cuique tribuens dignitatem). Compare Cic. Inv. 2.65, and Part. 129—
130; also Rhet. Her. 3.2.3.

3 Callistratus (1 de Cognitionibus), D.50.13.5.1: Existimatio est
dignitatis illaesae status, legibus ac moribus comprobatus, qui ex delicto
nostro auctoritate legum aut minuitur aut consumitur. Compare, e.g.,
Ulpian (24 ad Edictum), D.25.4.1.13, of changeling newborns: publice enim
interest partus non subici, ut ordinum dignitas familiarumque salva sit (“it
is in the public interest that newborns not be switched, so as to preserve the
dignitas of the social classes and of households™); J.4.4.7: nam secundum
gradum dignitatis vitaeque honestatem crescit aut minuitur aestimatio
iniuriae (“The damages for an iniuria (a personal affront) are increased or
diminished according to level of dignitas and the probity of life (of the
plaintiff)”).

34 See J. Giltaij and K. Tuori, “Human Rights in Antiquity? Revisiting
Anachronism and Roman Law,” in P. Slotte and M. Halme-Tuomisaari,
eds., Revisiting the Origins of Human Rights (Cambridge 2015), 39-63,
against esp. T. Honoré, Ulpian: Pioneer of Human Rights, 2nd ed.(Oxford
2002), 76-93, who admits that, for Ulpian, “All are equal in that they
possess dignity, but, in contrast with modern thinking, the degree of dignity
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A more promising source, it might be thought, is Stoic
philosophy, with its stress on Natural Law and the natural equality
of human beings; both these would, of course, be highly influential
in the subsequent development of Human Rights theory.?® But this
source too seems unlikely, as the Stoics, at least in their older
“canonical” phase, appear not to have proceeded beyond these mile-
stones to develop a broader and more independent social policy.?¢
The older Stoics were perhaps deterred by the difficulty of dealing
with a slave-holding, stratified society (which potentially made
their emphasis on equality seem hypocritical),’” but even more by

varies from person to person” (85). But this position is fully in accord with
general Roman usage. A similar problem in R. A. Bauman, Human Rights
in Ancient Rome (London 1999). More realistic is S. F. Wiltshire, Greece,
Rome, and the Bill of Rights (Norman, OK 1992), 25-50. The jurists
apparently get no further than recognizing the “natural” (inherent) freedom
of humans: O. Behrends, “The Natural Freedom of the Human Person and
the Rule of Law in the Perspective of the Classical Roman Legal Theory,”
The Tulane European and Civil Law Forum, 26 (2011), 1-31, on esp.
Florentinus (9 Inst.), D.1.5.3 pr. (= J.1.2.1), Libertas est naturalis facultas
etus quod cuiusque facere libet, nist si quid vi aut iure prohibetur (“Freedom
is the natural ability of doing what one wishes, except if something is
forcibly or legally prevented”). Compare also P. Birks, “Harassment and
Hubris: The Right to an Equality of Respect,” Irish Jurist, 32 (1997), 1-45,
dealing especially with the delict of iniuria. On the role played by juristic
“rights thinking” in the development of Human Rights, see N. Lenski,
“Rights in Ancient Law,” in C. Ando, M. Canevaro, and B. Straumann, eds.,
Cambridge History of Rights [1. The Ancient World] (forthcoming); also D.
Edelstein and B. Straumann, “On the Liberties of the Ancients: Licen-
tiousness, Equal Rights, and the Rule of Law,” History of European Ideas,
49 (2023), 1037-60.

% P. Mitsis, “The Stoic Origin of Natural Rights,” Philosophical
Inquiry, 28 (2006), 159-78; L. E. Hill, “Stoic Cosmopolitanism and the Birth
of Universal Rights,” APSA 2013 Annual Meeting Paper, American Political
Science Association 2013 Annual Meeting (2013) (available at SSRN). On
the eventual contribution of Natural Law to the development of Human
Rights doctrine, see T. Sparks, “Natural Law Theories,” in C. Binder, et al.,
eds., Elgar Encyclopedia of Human Rights, 2 (Cheltenham 2022), 539-45.

36 See P. Klingenfeld and E. Brown, “Cosmopolitanism,” in E. N. Zalta
and U. Nodelman, eds., The Stanford Encyclopedia of Philosophy (Oct. 17
2019) (online). They note that, by contrast with earlier Greek Stoics,
“Roman Stoics extend citizenship [in their cosmopolis] to all human beings
by virtue of their rationality. On the other hand, local citizenship becomes
more demanding.” A key source is Cic. Off. 1.50-59. See also M. J. Meyer,
“Stoics, Rights, and Autonomy,” American Philosophical Quarterly, 24
(1987), 267-71.

37 C. E. Manning, “Stoicism and Slavery in the Roman Empire,” in
Aufstieg und Niedergang der romischen Welt [11.36.3. Philosophie, Wissen-
schaften, Technik. Philosophie (Stoizismus)] (Leiden 1989), 1518-43; K.
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their preference to found their ethics on the upright conduct of the
“Sage” as the only truly free person, alone possessing virtue and
knowledge and hence alone able to be termed happy regardless of
external circumstances.?® By and large, Stoics seem to have under-
stood and used dignitas (as also its probable Greek equivalent
axioma) in its usual ancient sense of “(self-)esteem.”®

However, there is one noteworthy exception to this pattern:
Cicero, De Officiis 1.105-107. Cicero composed this three-book
treatise “On Duties” at lightning speed (perhaps in less than a
month) in late 44 BCE, amid the tumultuous events following the
assassination of Julius Caesar.?® For the first two books of this
treatise Cicero, as he himself states, drew heavily on a lost Greek
work (Peri tou Kathékontos, “On Duty”) by Panaetius of Rhodes (ca.
185-109 BCE), a major Stoic philosopher of the later second
century BCE.%! In the area of ethics, Panaetius is renowned for his
“more practical emphasis on the moral situation of ordinary men
and a reduced emphasis on the morally perfect sage.”? His treatise
on duty is characterized by a preference for moral casuistry and
creating rules accessible to people in general, rather than concen-
trating so heavily on the ideal Sage. Panaetius and his followers
Hecaton and Posidonius, principal figures of the so-called Middle
Stoa, had close ties to the late Republican Roman elite and were

Harper, “Christianity and the Roots of Human Dignity in Late Antiquity,”
in T. S. Shah and Allen D. Hertzke, eds., Christianity and Freedom [I.
Historical Perspectives] (Cambridge 2016), 128-30. Some older Stoic views
on slavery are described in, e.g., Diog. Laert. 7.121-122.

3 J. E. Garret, “The Doubtful Descent of Human Rights from
Stoicism,” Nordisk Tidsskrift for Menneskerettigheter, 26 (2008), 77-90; R.
Bett, “Did the Stoics Invent Human Rights?,” in R. Kamtekar, ed., Virtue
and Happiness: Essays in Honour of Julia Annas (Oxford 2012), 148-69.
See also Griffin (note 31), 54-60; but also W. Johncock, Beyond the Indi-
vidual: Stoic Philosophy on Community and Connection (Eugene, OR 2023).
On Sen. Ben. 3.18.2, which might be interpreted as ascribing a “human
right” (us humanum) to slaves, see below.

39 Griffin (note 31), 54-65.

40 For the evidence, see Andrew R. Dyck’s authoritative A Com-
mentary on Cicero, De Officiis (Ann Arbor 1997), 8-10; M. Testard, Cicéron,
Les Devoirs, 1, 2nd ed. (Paris 2002), 7-21.

41 A full discussion in Dyck (note 40), 17-39; also Testard (note 40),
25-49. Cicero acknowledges his debt to Panaetius, as also his abridgement:
Off. 2.16, 3.7-12; Att. 16.11.4.

42 B. Inwood, s.v. “Panaetius,” in Oxford Classical Dictionary (Oxford
2016) (online).
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largely responsible for popularizing Stoic ideas among them.*3

In adapting Panaetius’ Greek text, Cicero abbreviated the
original (from three books to two), and also eliminated much of
Panaetius’ illustrative material while introducing Roman exempla
of his own; but he seems to have preserved most of his source’s
structure and thinking, to such an extent that the De Officiis is
often treated, albeit with appropriate caution, as a substitute for
the lost original .4

The passage in question comes from an extended discussion
(Off. 1.93-151) of the duty and social virtue of decorum, literally
“seemliness” or “propriety,” conformance to conventionally accept-
ed standards of behavior or morals. Cicero’s discussion is far
ranging and carefully organized, if occasionally also a bit difficult
to grasp in part because of Cicero’s alterations.?® At least in
Panaetius’ original presentation, the analysis of t0 prépon (what
Cicero renders as decorum?®) rests on a division between “the
person who performs the action; the roéle or roles that the agent has
to play, whether of his own choosing or imposed by external
circumstance,” on the one hand (105-121); and the assurance that
“within certain spheres certain actions are appropriate or inappro-
priate per se,” on the other (roughly, 126-140).4” In a quite literal
sense, the actor is juxtaposed to the act.

With regard to the actor, Panaetius proposed an apparently

43 On the “Middle” Stoa, see, e.g., B. Inwood, “How Unified is Stoicism
Anyway?,” in R. Kamtekar, ed., Virtue and Happiness: Essays in Honour of
Julia Annas (Oxford 2012), 223—44; T. L. Tieleman, “Panaetius’ Place in the
History of Stoicism: With Special Reference to his Moral Psychology,” in A.
M. Ioppolo and D. N. Sedley, eds., Pyrrhonists, Patricians and Platonizers
(Naples 2007), 103-42; D. Sedley, “The School, from Zeno to Arius Didy-
mus,” in B. Inwood, ed., Cambridge Companion to the Stoics (Cambridge
2003), 20-24. On their relationship to the Roman aristocracy, see R.
Brouwer, Law and Philosophy in the Late Roman Republic (Cambridge
2021), 32-33, with bibliography.

4 A. Erskine, “Cicero and the Shaping of Hellenistic Philosophy,”
Hermathena, 175 (2003), 5-15. Cicero, although not himself a Stoic, was
quite familiar with Stoic writings and makes use of them when he finds
them helpful.

:‘5 Dyck (note 40), 238-41. On decorum, see also M. Pohlenz, “Gz
;K &7 K/933), reprinted in H. Dérrie, ed., M. Pohlenz: Kleine Schriften, 1
(Hildesheim 1965), 100-39; M. Schofield, “The Fourth Virtue,” in W.
Nicgorski, ed., Cicero’s Practical Philosophy (Notre Dame 2012), 46-47; M.
C. Hawley, “Individuality and Hierarchy in Cicero’s De Officiis,” European
Journal of Political Theory, 19 (2020), 87-105.

46 Cicero’s rendering of the Greek word is not unproblematic: Dyck
(note 40), 241-49.

47 1d., 240-41.
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novel division into four “roles” (personae; Greek présopa).*® As in
Greek, the Latin word persona has a range of meanings, starting
from a theatrical mask or character, but over time gradually
evolving into a designation for an individual human being’s self-
manifestation as a distinct “personality.”*® Panaetius’ roles are: 1)
a “human nature” shared by all humans; 2) a person’s inborn
individual character; 3) a role imposed by an individual’s contin-
gent circumstances; and 4) a role resulting from individual choice.
This typology allowed Panaetius to separate out the generalizable
“human” from other, more singular or contingent characteristics of
individual humans.

It is, in fact, with the first of these personae that we are con-
cerned.?® The crucial passage is De Officiis 1.105-107:

(105) Sed pertinet ad omnem officii quaestionem semper in
promptu habere, quantum natura hominis pecudibus reliquis-
que beluis antecedat; illae nihil sentiunt nisi voluptatem ad
eamque feruntur omni impetu, hominis autem mens discendo
alitur et cogitando, semper aliquid aut anquirit aut agit
videndique et audiendi delectatione ducitur. Quin etiam, si
quis est paulo ad voluptates propensior, modo ne sit ex pecu-
dum genere (sunt enim quidam homines non re, sed nomine)
sed si quis est paulo erectior, quamvis voluptate capiatur,

48 On the theory of personae, see esp. H. Cancik, “Persona and Self in
Stoic Philosophy,” in A. J. Baumgartner, ed., Self, Soul and Body in Reli-
gious Experience (Leiden 1998), 335-46 (cited from H. Cancik, Europa -
Antike — Humanismus: Humanistische Versuche und Vorarbeiten (Bielefeld
2011), 311-28); C. Gill, “Personhood and Personality: The Four-‘Personae’
Theory in Cicero, ‘De Officiis’,” Oxford Studies in Ancient Philosophy, 6
(1988), 169-99; Schofield (note 45); Brouwer (note 43), 68-82; also D.
Machek, “Die Vier-Personae-Theorie in De Officiis,” in P. Brillmann and J.
Miiller, eds., Cicero: De Officiis (Berlin 2023), 107-22. I follow almost all
scholars, including Dyck, in attributing the four-personae theory mostly to
Panaetius; but P. H. De Lacy, “The Four Stoic ‘Personae’,” Illinois Classical
Studies, 2 (1977), 169, and Gill (this note), 183-85, suggest some reasons
for caution. Victor Caston points out to me that Panaetius’ four personae
may have links to older Stoicism’s four ontological categories, to which they
bear a more than passing resemblance; see D. Sedley, s.v. “Stoicism,” in
Routledge Encyclopedia of Philosophy (2005), section 6 (online); S. Menn,
“The Stoic Theory of Categories,” Oxford Studies in Ancient Philosophy, 17
(1999), 215-47.

% In later juristic terminology, persona comes to designate those
possessing legal rights, including not only free individuals, but also insti-
tutions or groupings that have been accorded legal personality.

50 Cicero introduces the latter two roles, without advance warning, at
Off. 1.115.
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occultat et dissimulat appetitum voluptatis propter verecun-
diam.

(106) Ex quo intellegitur corporis voluptatem non satis esse
dignam hominis praestantia eamque contemni et reici opor-
tere, sin sit quispiam, qui aliquid tribuat voluptati, diligenter
ei tenendum esse eius fruendae modum. Itaque victus cultus-
que corporis ad valitudinem referatur et ad vires, non ad
voluptatem. Atque etiam, si considerare volumus, quae sit in
<nostra> natura excellentia et dignitas, intellegemus, quam sit
turpe diffluere luxuria et delicate ac molliter vivere, quamque
honestum parce, continenter, severe, sobrie.

(107) Intellegendum etiam est duabus quasi nos a natura
indutos esse personis; quarum una communis est ex eo, quod
omnes participes sumus rationis praestantiaeque eius, qua
antecellimus bestiis, a qua omne honestum decorumque trahi-
tur et ex qua ratio inveniendi officii exquiritur, altera autem
quae proprie singulis est tributa. Ut enim in corporibus mag-
nae dissimilitudines sunt, alios videmus velocitate ad cursum,
alios viribus ad luctandum valere, itemque in formis aliis
dignitatem inesse, aliis venustatem, sic in animis existunt
maiores etiam varietates.

(105) But relevant to every inquiry into duty is always to bear
in mind how much human nature (natura hominis) exceeds
that of farm animals and other beasts, which understand
nothing but the pleasure to which every instinct impels them.
But the human mind is nourished by study and reflection, it
always either investigates or does something, and it is led by
the pleasure of seeing and hearing. Indeed, even if an indivi-
dual is somewhat more open to pleasures, provided he is not on
the level of farm animals — for such people are not human in
fact, but (only) in name — but if someone is (at least) a little
more upright, then even if he is enticed by pleasure, because of
shame he conceals and disguises his craving for pleasure.

(106) From this we understand that bodily pleasure is in-
sufficiently worthy of human preeminence (non satis esse
dignam hominis praestantia®), and should be reviled and
rejected. But if a person gives some weight to pleasure, he must
strictly keep this enjoyment measured. Our eating and bodily
care are therefore related to health and strength, not to

51 The ablative here is that of specification: worthy of what?
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pleasure. And also, if we wish to reflect upon what in our
nature (in <nostra> natura) constitutes superiority and dignity
(excellentia et dignitas),’? we will realize how debased it is to
abandon ourselves to excess and to live in a voluptuous and
unmanly fashion, and (on the other hand) how moral (it is to
live) frugally, temperately, austerely, soberly.

(107) For we must understand that we are, as it were, invested
by Nature with two roles (duabus personis). Of these, one is
common to all, arising from everyone’s sharing in reason and
the excellence® by which we surpass beasts; from this derives
all that is moral and proper, and from this comes rationality in
discovering our duty. The other (role) is that assigned to each
person individually. For just as there are great dissimilarities
in bodies and we see how some persons with speed for racing
and others with strength for wrestling, and likewise in appear-
ance some have dignity and others attractiveness, so in in-
tellects there exists even larger diversity.

The passage begins®® with a strong statement of the gulf
between humans and other living beings — a “speciesism” that, as
we have seen, is also found in modern Human Rights doctrine. In
Panaetius’ view, animals are instinctively driven solely to satisfy

52" As the singular verb sit indicates, excellentia et dignitas is a hen-
diadys, the expression of a single idea by two words: something like “human
superiority by virtue of dignitas.” Dignitas probably translates the Greek
word axioma, or possibly axia (“worth”). — The transmitted clause si
considerare volumus, quae sit in natura excellentia et dignitas, intellegemus,
seems highly likely to have omitted a word indicating that humans are
being discussed. Restoring <nostra> before natura is reasonably straight-
forward paleographically (the missing word was omitted through haplo-
graphy, the inadvertent omission of a similar word). Some commentators
prefer instead to restore <hominis> after dignitas, but the resulting phrase
(“dignity of man”) may force the text toward a desired meaning.

% The phrase rationis praestanticeque eius is also a hendiadys:
“superiority by virtue of reason.”

5 What follows is strongly influenced by the perceptive interpretation
in Hubert Cancik, “Dignity of Man’ and ‘Persona’ in Stoic Anthropology:
Some Remarks on Cicero, De Officiis 1.105-107,” in D. Kretzmer and E.
Klein, eds., The Concept of Human Dignity in Human Rights Discourse
(Alphen aan den Rijn 2002), 19-39 (cited from Cancik (note 48), 327-53);
Rosen (note 22), 11-15. I am grateful to Brad Inwood, who helped me to
understand this passage above all in its close relation to Cic. Off. 1.11-14.
See B. Inwood, “Oikeiosis and the Origin of Virtue,” in R. Woolf, ed., Cicero’s
“De Officiis” A Critical Guide (Cambridge 2023), 63—77, who vigorously
defends the attribution of these ideas to Panaetius.
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their appetites.®® By contrast, humans by their nature (hominis
natura), i.e., innately, seek to investigate and understand their
world, and delight in doing so. Only if humans instead individually
prefer to give themselves over to corporeal pleasure do they descend
to the level of animals (in Cicero, they are said actually to become
animals, Off. 1.105).56 By contrast, humans who live more disci-
plined lives temper their hunger and restrain their physical
pleasure (1.106). In these two sections, the quality distinguishing
humans from animals is their capacity to control appetite
voluntarily (and not yet, for instance, higher-order human ration-
ality).5” Already, however, Cicero foregrounds the concept of human
dignitas as well as emphasizing its equal distribution among all
humans — what he later calls universa natura as opposed to nostra
natura, each person’s individual nature (1.110).58

In Off. 1.107, these ideas are then integrated into the theory of
human personae through two additional concepts. As regards the
first persona, the familiar Stoic concept of Nature (natura)® is
treated as having endowed all persons with the “excellence” (prae-
stantia) that exalts humans over other animate beings; this innate
quality is vested in every individual (omnes participes), evidently
without regard to any other personal attributes (which Panaetius

% Compare Cic. Off. 1.50, arguing that animals lack justice, fairness,
and goodness because they lack reason; also 1.11-12. This is a standard
Stoic view, see Dyck (note 40), 88-89, on Off. 1.11, and Sedley (note 43),
section 14 (“Oikeiosis”). But Panaetius/Cicero lays far more emphasis on
ratio and its connection to social virtues; B. Inwood, Later Stoicism 155 BC
to AD 200: An Introduction and Collection of Sources in Translation
(Cambridge 2022), 66, notes “Panaetius’ systematic emphasis on the im-
portance of reason in differentiating us from animals.” Truly noteworthy is
the omission, at least in Cicero’s account, of Natural Law as one element of
moral cognition.

% 8. C. Shershow, Deconstructing Dignity: A Critique of the Right-To-
Die Debate (2019), 53-64, makes unduly heavy weather of this supposed
contradiction. But still today it is possible to query whether those guilty of
unspeakable evil can appeal to Human Dignity and Rights for themselves;
see H. Mahmoudi, “Introduction,” in H. Mahmoudi and M. L. Penn, eds.,
Interdisciplinary Perspectives on Human Dignity and Human Rights (Leeds
2020), 7-9.

57 This discussion is presumably aimed at Epicureanism; compare, for
instance, Cic. Fin. 3.1, contrasting Epicurean voluptas with dignitas.

5% To this extent, J. W. Atkins, “Patriotism and Cosmopolitanism in
Cicero’s De Officiis,” in R. Woolf, ed., Cicero’s “De Officiis”: A Critical Guide
(Cambridge 2023), 222, is surely mistaken to insist that for Cicero’s Stoic
sources, “dignity’ remained an attribute to be attained.”

5% On Stoic naturalism and its later reception, see, e.g., T. H. Irwin,
“Stoic Naturalism and Its Critics,” in B. Inwood, ed., Cambridge Companion
to the Stoics (Cambridge 2003), 345—64.
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deals with in his remaining personae). Equality as a premise had
been tacitly present already in the two earlier sections, but is now
made explicit.

The second and much more important concept is Reason
(ratio), an endowment that constitutes the perceptible essence of
that “excellence.”® It is the linchpin of the preceding insistence on
human dignity, since it affords not only the general human striving
to understand the world and to act upon that understanding (Off.
1.105, cf. 12-14), but also, foremost, the mechanism for developing
“all morality and propriety” (107: omne honestum decorumque),
and, in particular, “the rational method of ascertaining our duty”
(ratio inveniendi officii) — by which is meant, I would assume, not
only the duty of temperance, but also the numerous other duties
that Panaetius/Cicero explore. As Hubert Cancik explains,®!

The mind functions as the steering centre ... of human
actions. It controls the drives . . . and represses the irrational
affects . . . In this way, reason governs, rules our actions. Cicero
does not postulate the extinction of urges or desire, nor the
mortification of man, but moderation and respect (verecundia).
It is from this rule of reason over the irrational forces that
Cicero derived the “dignity of our nature”. The dignity of man
resides in his first persona — reason and free moral decision.5?

At an earlier point in the De Officiis (1.11), the same distinction
is laid out at greater length:

But the most significant difference between humans and
beasts is this: since beasts are only affected by the senses, they
only respond to what is at hand in the present and are aware
of the past and future to a very limited degree. But human
beings have a share in reason (rationis particeps) and as a
result they perceive consequences, discern causes and are not
unaware of the preconditions and results of things. They make

% On the central role of rationality in the Stoic view of humanity, see
T. Brennan, “Stoic Moral Psychology,” in B. Inwood, ed., Cambridge Com-
panion to the Stoics (Cambridge 2003), 260-263. But Panaetius powerfully
foregrounds this quality: Schofield (note 45), 44—45.

51 Cancik, Europa (note 48), 336 (footnote omitted). As Cancik notes,
a good deal of this emphasis on rationality is found elsewhere in Stoic
writing, although without the concept of dignitas. Nonetheless, the move
here remains startling. As Schofield (note 45), 48, observes, “Making a role
out of our shared humanity obviously stretches the notion of a persona to
the limit.”

52 As Dyck (note 40), 271, observes, “the human possession of ratio [is]
the foundation of Panaetius’ doctrine of officia.”
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comparisons between things that are similar and draw
connections between future situations and the present; they
can readily see the whole course of life and make the necessary
preparations for living that life.%3

In subsequent sections (1.12-19), this rationality is used to explain
the origin of human oikeidsis, affinity or natural attachment, in
Stoicism the process whereby one recognizes something as familiar
and belonging to oneself, and which became, in Panaetius, the
rational basis for forming bonds of sociability with family and
community, as well as for establishing the social virtues such as
Justice, Generosity, Magnanimity, and Propriety.®* Although in
1.105-107 Cicero makes no explicit reference back to this earlier
discussion, much of it should doubtless be understood as carried
forward. Inherent human excellentia et dignitas then becomes the
higher moral presentation of all this rational activity.

To be sure, there is much more that we would like to know
about this theorizing. It seems certain that, in Off. 1.105-107,
Cicero sharply abbreviated his source in Panaetius’ writings, for it
is unlikely that the Greek philosopher would have left the
discussion of the first persona so open.®> Perhaps Cicero simply
found Panaetius’ ideas too strange, or just too difficult to under-
stand. In any case, Cicero, eager to get on to his much more
extensive treatment of naturally endowed and distinctive indivi-
dual personalities (1.107—-114), hurries past what is for us the more

6 Trans. Inwood (note 43):

Sed inter hominem et beluam hoc maxime interest, quod haec tantum,
quantum sensu movetur, ad id solum, quod adest quodque praesens
est se accommodat, paulum admodum sentiens praeteritum aut futur-
um. Homo autem, quod rationis est particeps, per quam consequentia
cernit, causas rerum videt earumque praegressus et quasi antecessio-
nes non ignorat, similitudines comparat rebusque praesentibus
adiungit atque adnectit futuras, facile totius vitae cursum videt ad
eamque degendam praeparat res necessarias.

64 See Inwood (note 54), 63—77; Dyck (note 40), 83—86. See also Cic.
Off. 1.50-58. On oikeiosis more generally in Stoic philosophy: S. G.
Pembroke, “Oikeiosis,” in A. A. Long, ed., Problems in Stoicism (London
1971), 114-49; G. Striker, “The Role of Oikeiosis in Stoic Ethics,” in her
Essays on Hellenistic Epistemology and Ethics (Cambridge 2012), 281-97.
On reason (ratio), see also below.

% There are other signs of abbreviation; for instance, Cicero does not
deal systematically with potential ethical conflicts between the various
personae, except briefly at Off. 1.110 and 120. But Panaetius could hardly
have ignored this problem. See esp. C. Gill, “Cicero’s De Officiis on Practical
Deliberation,” in R. Woolf, ed., Cicero’s “De Officiis”: A Critical Guide (Cam-
bridge 2023), 97-116.
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important human endowment. But, of what he does have to say on
the first persona, a sympathetic reading, such as Cancik’s, informed
by reference to other Stoic writings, may be able to tease out further
insights from this brief passage, even if it is now impossible to
determine precisely what the original source might have looked
like.%6

Critics have varied considerably in their appraisal both of the
Cicero passage and of its contribution to subsequent thinking on
Human Rights. Some scholars have treated the passage rather
roughly. For instance, the philosopher Steven Darwall writes:%”

[N]othing in the Ciceronian notion of human dignity requires,
or even leads naturally to, basic human rights. The proposi-
tion, for example, that “sensual pleasure” is “unworthy” of
human dignity is less a thesis about what human beings are in
a position to claim from one another by virtue of their dignity
than it is an ethical standard to which we are to live up.

Remy Debes quotes Darwall approvingly, but also suggests that he
may be using the wrong metric, since his criticisms “resonate
strongly with contemporary moral-political talk of dignity.”%® The
Cicero passage can hardly be asked to do work it was not intended
for; and Cicero, like Panaetius before him (and ancient ethics in
general) focuses on duties and not on rights. Even when Cicero, in
Book 1 of the De Officiis, turns to moral duties to benefit others, he
does not think in terms of beneficiaries’ rights to demand such
performance save in very special circumstances (such as famine),
and only so long as benefit can be conferred “without disadvantage
to oneself” (Off. 1.51: sine detrimento).?® Whether Human Dignity,
or some version of it, can ever ultimately provide an adequate

6 Much the best attempt to reconstruct the passage’s thought is Mal-
colm Schofield (note 45). The connection that Cicero appears to draw
between human experience, rationality, and dignity is, I think, easier to
understand in a more modern presentation by M. Mahlmann, Mind and
Rights: The History, Ethics, Law and Psychology of Human Rights (Cam-
bridge 2023). I'm grateful to Christopher McCrudden for discussing this
issue with me.

67 S. Darwall, “Equal Dignity and Rights,” in R. Debes, ed., Dignity: A
History (Oxford 2017), 183.

% Debes (note 5). Debes also argues that the association of the Cicero
passage to the Human Rights tradition is a “platitude,” but concedes that:
“while most Romans used dignitas only in its merit sense, a few, and Cicero
in particular, had a proleptic understanding of dignitas that anticipated
today’s moral-political sense.”

59 See Griffin (note 31), 6065, a discussion continued in my Conclu-
sion.
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moral basis for a coherent articulation of Human Rights, is a
recurring conundrum for modern philosophers and lawyers to
solve, but certainly was not one for Panaetius or Cicero, or at least
not directly.

On the other hand, it seems strange (or at least it does to me)
that modern scholars often have difficulty discerning and prizing
the spectacular feat that Panaetius (and his faithful confederate
Cicero) pulled off in transforming axioma/dignitas from a social
concept based on distinctions of rank and reputation between indi-
viduals, into a social concept expressing what all individuals are
thought to share in common. As Nathan Rotenstreich observed,”

Human dignity is man’s position in the world, his uniqueness
in the cosmos, and no longer essentially his position in a social-
function relationship vis-a-vis his peers. Paradoxically, when
that shift to the cosmic aspect occurs, the mark of self-
estimation and self-evaluation becomes even more prominent.
As long as dignity was viewed in the interpersonal domain,
one’s dignity could be viewed as related to the social response
it evoked, that is to say to the estimation by one’s fellow man.
But if human dignity is viewed against the cosmic background,
it becomes a universal feature of mankind. It is not one’s
function in the world that is esteemed; it is one’s essential
human position and qualities.

To this extent, at least, Panaetius/Cicero may well have succeeded
in articulating one possible — if doubtless rather idealistic’* — moral
basis upon which a theory of Human Rights might subsequently
have been constructed.”

In a short monograph published in 1989, the eminent classicist

0 N. Rotenstreich, Man and His Dignity (Jerusalem 1983), 12 (writing
of Pico della Mirandola). See also Hawley (note 45), 99-101, on how
“Cicero’s two concepts of human nature allow him to establish a moral
hierarchy that leaves ample room for individuals to develop their unique
qualities” (99).

1 As Schofield (note 45), 56, observes: “Cicero is writing as a Roman
citizen to other Roman citizens of his own class, not least, of course, the
addressee of De Officiis, his son Marcus. So his prescriptions are naturally
not universalizable as they stand, and none the worse on that account.”

72 Rationality was also the principal basis on which Kant later
founded his theory of Human Dignity; see A. W. Wood, Kantian Ethics
(Cambridge 2008), 85-105; T. E. Hill, Jr., “Kantian Perspectives on the
Rational Basis of Human Dignity,” in M. Duwell, et al., eds., The Cambridge
Handbook of Human Dignity (Cambridge 2014), 215-21. The Kantian view
remains quite popular today. For a critique, see Debes (note 5), acknow-
ledging: “This is the greatest dogma about dignity in philosophy.”
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Viktor Poschl, writing in full consciousness of the important mo-
dern developments in international Human Rights, traced the
evolution of the ancient word dignitas into the modern idea of
Human Dignity. He immediately recognized the oddity of the
Cicero passage, and thought of himself as having discovered it.”® In
reality, Poschl had “re-discovered” it and re-introduced it into
modern scholarship, since, in a more distant time when the
Classics had a wider circulation, the passage had already influ-
enced a considerable number of prominent contributors to the
tradition of Human Dignity, from the Renaissance humanists
Gianozzo Manetti and Giovanni Pico della Mirandola, to Natural
Lawyers such as Samuel von Pufendorf, and even to the Enlight-
enment philosopher Immanuel Kant. By Kant’s time, however, the
passage was already dropping from favor, and soon its novelty
would be nearly forgotten.”™

III. Tertullian and Human Rights

Tertullian was a prolific and extraordinarily energetic (and
ultimately heretical) Christian writer from Carthage in the Roman
province of Africa.”™ Little is known about his life, except what can
be inferred from his writing. He was widely educated in ancient
literature and also obviously had a robust rhetorical education, as
virtually every sentence of his tracts demonstrates. I suspect, in
fact, that he was or had been a forensic advocate, as is indicated by
his adopting emphatic and often controversial positions even while
he is simultaneously careful to accommodate the values of his
intended audience; as Geoffrey Dunn remarks, “An appreciation of

73 Poschl (note 31), 38—40 (39: “in den zahlreichen Abhandlungen zur
Menschenwiirde bisher nicht beachtet”).

7 See Cancik (note 54). On the interrelation between the De Officiis
and Kant’s political theories, see B. Straumann, “Enforceable Duties: Cicero
and Kant on the Legal Nature of Political Order,” Jus Cogens, 5 (2023), 255—
75.

75 On his life, Timothy Barnes, Tertullian: A Historical and Literary
Study (Oxford 1971/1985), remains the standard account; see also H. M.
Zilling, Tertullian: Untertan Gottes und des Kaisers (Paderborn, DE 2004);
G. D. Dunn, “Tertullian,” in P. P. Esler, The Early Christian World, 2nd ed.
(Abingdon 2017), 959-75. Barnes (22-29) rejects the view that he should be
identified with a near contemporary jurist also cited as Tertullian, but I do
not find his argument entirely compelling. On Tertullian’s intellectual

qualities, see E. Osborn, Tertullian, First Theologian of the West (Cam-
bridge 1997) (143-86 on the persecutions); also



